IOWA DEPARTMENT OF NATURAL RES0OURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER 01"
ADMINISTRATIVE CONSENT ORDER
STEVE ELSBERND
NO, 2008-AFO-124,

Winneshick County

1T Steve Elsbernd
2809 280™ Strect
Ridgeway, lowa 52165

L SUMMARY

This administrative consent order is entered inte between the Towa Department of
Natvral Resources (DNR} and Steve Llshernd lor the purpose of reselving the issucs
surrounding a manure discharpe at Mr. Flsbemd’s facility and the resulting fish kil in Ten
Mile Creek. Tn the interest of avoiding litigation, the partics have agreed to the provisions
below.

Questions regarding this administrative consent order should be directed to:

Relating to technica] requirements: Relating to legal requirements:
Amber Sauscr, Field Office 1 Kclli Book, Attorney lor the DNE
Towa Departrment of Natural Resources lowa Department of Natural Resources
o089 West Main, Suite 4 Fody Hickman Road, Suile |
Munchester, lowsa 52057 Urbandaie, [ows 30322

Phone: (319) 927-2640 Phone: 5157281-8563

Payment of penaliy (o:

lowa Department of Natural Resources
Henry A. Wallace Building

502 East Ninth Street

s Moines, lowa 303190034

Il. JURISDICTION

This administrative consent order is issued pursuant to lowa Code section
45513.175(1) which authorizes the Director to issuc any order necessary Lo secure compliance
with or prevent a violation of lowa Code Chapter 4558, Division IT1. Fart | and lowa Code
Chapter 459 and 1he rules adopted or permits issucd pursuant thereto, and lowa Code section
455B.109 and 567 lowa Administrative Code (JAC) Chapter 10, which authorize the Thrector
to asscss administrative penalties.
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1. STATEMENT OF FACTS

1 Steve Llsbernd owns and operates an animal feeding lacility located at 2809
280" Street in Ridgeway, [owa. Mr. Elsbernd’s (acitity consists of'a 170 head dairy
operation with an open lot, parlor. and freestyle barns. Additionally, Mr. Elsbernd has 33
calves, 300 conlined finish hogs and a small number of open lot hogs, The confinement
Manure goes inle a concrete storage hasin,

2. On August 14, 2007 at 8:07 p.m. Amber Sauscr, DNR Field Oflice ]
cnvironmental specialist, received a page from Mr. Elsbernd. He stated that he had been
alerted 10 a breach in the concrete storage basin at his {ucility. The breach ovceurred between
6:00 p.mn. and 6:30 p.m. causing manure to flow through the cornfield and nto Ten Mile
Creek. Mr. Flsbernd estimated approximately 130,000 gatlons of manure lefi the storage
structure. He stated that as soon as he stopped the breach in the storage structhue that he
constructed an earthen berm to prevent additional manure [rom entering the stream. Mr.
Elsbernd estimated that approximately 40,000 gallons of manure entered the stream prior to
the construction of the berm.

3. On August 15, 2007, Ms. Sauser and Tom MeCarthy, DNR Field (Hfice 1
environmental specialist senior, began the investigation of the manure discharge «1 Mr.
Elsbernd's facility. Ms. Sauser and Mr. McCarthy began the investigation downstream of
Mr. Llsbemnd's {acility at the 270" Sireet bridge over Ten Mile Creek. They noted a strong
manure odor and brown water. There were dead and dying fish at this location. A laboratory
sample was collected and the resuits indicated an ammonia nitrogen level of 100 mp/l.

4, Ms. Sauser and Mr. McCarthy then proceeded to the 280" Strect bridge north
of 2753 280™ Street. The bridge goes over an unnamed tributary of Ten Mile Creck. The
ficld staff did not observe any manure odor or water discoloration, A laboratory sample was
collected and the results indicated an ammenia nitrogen level of .30 mg/l. At this point, Mr.
MecCarthy notificd DNR Fisheries of the dead fish in Ten Mile Creek.

5. Ms. Sauser and Mr. McCarthy procecded to Mr. Elsbernd’s facility where an
employec showed them (he manure storage siructarcs where the breach had occurred. The
field stall observed that approximately three feel of manure had been rcleased from the basin
and (hey estimated that approximately 160,00G gallons of manure had been refeased. The
manure (lowed from the basin south through an access path 10 Ten Mile Creek. Mr
Elsbernd’s employee then took the field stafl w Ten Mile Creek. Ms. Sauser and Mr.
McCarthy observed that an earthen berm had been constructed and was pooling the manure
flow. The lield staff observed that arcas of ihe berm had been breached, and they talked with
the employee about repairing the berm. Ms. Sauscr and Mr. McCarthy observed turbid water
with a manure odor and manure solids entering Ten Mile Creek. A laboratory sample was
collected and the resulls indicated an ammonia nitrogen level ol 330 mp/l. The {icld staff
ohserved upstream conditions and noted live fish and no manure odor. Laboratory samples
from 25 feet upstream were collected and the results indicated an ammonia nitrogen level of
0.19 mg/l and a biochemical oxygen demand tevel of 3 mg/l. The lield statf also observed
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downstream conditions and neted a manure odor, manure solids, and water discoloration.
Laboralory samples from 10 fect downstream were collected and results indicated an
ammonia nitrogen level of 64 mg/] and a biochemical oxygen demand level of 950 mg/l. The
field stalt checked points upstream of the facility and did not observe any indications of olher
sources of manure. They also checked points downstream of the facility and just east of the
270" Street bridge Ten Mile Creek disappeared into a sink hole,

6. Following the investigation, Ms. Sauser slayed in contact with Mr. Elsbernd 1o
ensure that he was installing proper berms and pumping the arca to limit the impact on len
Mile Creek.

7. On September 6, 2007, a Notice of Viclation letter was issued to Mr. Elsbernd
for the violations discovered during the ficld office investigaiion. The letter cited Mr.
Llsbernd for failing to maintain the minimum manure controls, violating the general watcr
quality criteria, and lor a prohibited discharge,

s The fish kill evalustion by the DNR Fisheries personinel concluded that 9,798
fish valued at $1.488.67 were killed, The cost of performing this evaluation was $521.63.
The total (ish kil assessment (otals $2,010.30,

IV, CONCLUSIONS OF LAW

1. lowa Code section 459.103 provides thal the Environmental Protection
Commission shall adopt rules related io the construction or operatien of animal lecding
operations, including permit and minimum manure control requirements. The Commission
has adopted such rules at 567 TAC Chapter 63.

2. lowa Code section 435B.186 and 367 TAC 62.1(1} prohibit the discharge of
pollutants into water of the state, except for adequalely treated poliutants discharged pursuant
10 a permit from the DNR. Mr. Flsbernd’s facility does not have a permit and DNR Ficld
Office 1 found evidence of a discharge of untreated pollutants into waters of the state. The
above-facts indicate a violation of this provision.

3. lowa Code section 459.311{1) and 567 TAC 635.2{3) state the minunum leve!
of manure control for a confinement feeding operation shall be the relention of all manure
produced in the confinement enclosures between periods of manure application. In no case
shall manure from a confinement feeding operation be discharged dircetly into a water ol the
state or inle a tile line that discharges to waters of the state. Manure from Mr. Elsbernd®s
facility was discharged from (he facility and (raveled to Ten Mile Creck. The above-facts
disclose a violation of (his provision.

4. 567 TAC 61.3(2) provides gencral water quality criteria and prohibits
discharecs that will produce cbiectionable color, odor or other acsthetically objectionable
conditions; setile to lorm sludge deposits; interfere with Hyestock watering; or are toxic o
animal or plant lile. DNR Field Oflice 1 observed manurce solids from Mr. Llsbernd’s
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facility in Ten Mile Creek. The (ield staff observed discolored water with 4 manurc odor as
well as dead and dying fish. The above-facts disclose a violation of ene or moere of these
criteria.

5. lowa Code section 481 A.151 provides that a person who is liable lor pelluting
a water of this state in violation ol state law shall also be liable to pay restitution 1o the DNR
for injury caused to a wild animal by the pollution. The DNR has adopted 571 TAC Chapter
113. 571 TAC 113 provides that a person who is liable for polluling a water of this state in
violation of state law shall also be liable to pay restitution Lo the DNR for injury caused to a
wild animal by the pollutien. A fish kill resulted from the manure discharge at Mr.
Elsbernd's facility.

V. ORDER
TIIEREFORE, it is hereby ordered and Steve Llsbernd agrees to do the following:

1. Steve Elsbernd shall submit a Plan of Action to DNR Ficld Office | within 240
days ol the date the Director signs this administrative consent order. The Plan
of Action shall provide [or adequate manure siwrage untii such time that the
containment structure can be properly repaired;

2 Steve Llshernd shall submit a structural enginecr’s evaluation ol the conerete
manure storage structure to DNR Field Office | within 90 days of the date the
Director sipns this administrative consent order.  Along with (he evaluation,
Steve Elsbernd shall submit a plan and timeline to repair the structlure;

3. Steve Llsbernd shall pay restitution in the amount of $2,010.30 within 30 days
ol the date the Director signs this administrative consent order; and

4. Steve Llsbernd shall pay a penalty of $3,500.00 within 30 days of the date the
Dircctor signs this administrative consent ordcr.

vl PENALTY

1. lowa Code sections 435R.191 and 459,603 authonze the assessment of civil
penalties of up to $3,000.00 per day of violation for cach of the water quality violations
invilved 1o this mateer.

2 Towa Code section 435B.109 authorizes the Envirenmental Protection
Commission (Commission) to establish by rule a schedule ol civil penalties up to S1H.000.00,
which may be assessed administratively. The Commission has adopted this schedule with
procedures and criteria for assessment of penalties in 367 IAC Chapler 10. Pursuant to thesu
rules, the DNR has determined that the most effective and efficient means of addressing the
above-cited violations is the issuance of an administrative consent order with an
administrativc penalty. The administrative penalty assessed by this administrative consent
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arder is $3,500.00, The administrative penalty is determined in accordance with the
fullowing:

Economic Benefit — Failure w properly contain alt manure allowed Mr. Elsbernd to
save lime and money, 1iowever, any coonomic benetit Mr. Elsbernd received was minimal
because of the actions Mr. Flsbernd and his emplovees took fellowing the discharge to
prevent turther impact on Ten Mile Creek. Therefore, no cconomic benefit is being assessed
in this administrative consent order.

Gravity of the Vielation  One of the factors 1o be considered in delermining the
gravity of a violation is the amount of penalty authorized by the lowa Code for that Lype of
violation. As indicated above, substantial civil penalties are authorized by statute. Despitc
the high penaltics authorized, the DNR has decided to handle the viclations administratively
at this time, as the most equituble and ctficient means of resolving the matter. Actual harm
tiy the environment was documented by the impact to Ten Mile Creek, including owver 9,000
dead lish. Additionally, the stream disappeared into a sink hole downstream of the fzcility.
The manure control and water quality violations threaten the integrity of the water quality
program. Based on the above considerations, $3,000.00 15 asscssed for this factor.

Culpability — Steve Flsbernd has a duty to remain knowledgeable of DNR’s
requirements and to be alert Lo the probability that his conduct is subject to DNR's rules. Mr.
Elsbernd did take the appropriate actions upon discovering the discharge and did take the
appropriale steps to minimize the impact on Ten Mile Creek. Based on the above
considerations, $500.00 is assessed lor this factor.

VII, WAIVER OF APPEAL RIGHTS

This administrative consent order is entered into knowingly and with the consent of
Steve Llsbernd. For (hat reason, Steve Clsbernd waives the right to appeal this administrative
consent order or any part thereof,

V1L NONCOMPLIANCE

Failure o comply with this order, including failure to timely pay any penalty, may
result in the imposition of further administrative penalties or referral (o the attorney general
to obtain injunctive relicf and civil penalties pursuant to Jowa Code section 455B.191.
Compliance with Section *V. Order” ol this administrative consent order constitutes full
satisfaction of all requircments pertaining 10 the specific violations described in Section IV,
Conclusions of Law™ of this administrative consent order. 1DNR reserves the ripht to bring
enforcement action. including, penaliies. or 1o request that the attormey gencral initiate legal
action to address other violations not described in Section “TV. Cenclusions of Law™ ol this
administrative consent order but which may arise from the {aets summarized in Sectuen “IILL
Statement of Facts” of this agministrative consent arder. DR specifically reserves the right
to pursue enforcement action, including penalties, for any current violations not specifically
ciled in this order,
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Datcd this,. % day of
g)s}m' , 2008

Dated this_{ ¥ day of

gz)gigz 2008,

#No facility namber; Kelli Book; Field Office 1; Gene Tinker: EPA; [.C.1 andVIILD.1.a




